
































evidence to support such an action...” Board Rule 8-33(C).

Complainant concedes that Respondent’s initial refusal to accept Complainant's
withdrawal of her notice of resignation in February 2014 was not frivolous; was not made in bad
faith, maliciously, or as a means of harassment, and was not otherwise groundless. However,
Complainant seeks attorney fees and costs from March 2, 2015, the date that ALJ DeForest's
decision denying Respondent's motion for summary judgment was served on Respondent.
Complainant argues that once this summary judgment decision was issued, Respondent was on
notice that its refusal to allow Complainant to withdraw her notice of resignation was arbitrary,
capricious, and contrary to rule or law. Therefore, Complainant argues that Respondent's
refusal to resolve this case and reinstate Complainant after March 2, 2015 was “stubbornly
litigious” under Board Rule 8-33(B).

ALJ DeForest’s February 28, 2015 decision denied Respondent’s motion for summary
judgment “on Complainant’s claim that Respondent should have accepted her withdrawal of her
resignation,” and definitively ruled that Complainant had a right to withdraw her resignation at
any time until its effective date. Respondent was served with a copy of this decision on March
2, 2015, and from that date, was on notice that its refusal to accept Complainant’s withdrawal of
her notice of resignation had been determined to be contrary to rule or law. During the
evidentiary hearing in this case, Respondent did not offer any new evidence to support its
position that the repeal of Board Rule 7-5 allowed it to reject Complainant’s withdrawal of her
notice of resignation. Under these circumstances, Respondent’s continued insistence on its
position that Complainant had no right to withdraw her notice of resignation was “stubbornly
litigious™ under Board Rule 8-33(B). Therefore, Complainant is entitled to an award of attorney
fees and costs incurred in pursuing this appeal after March 2, 2015.

CONCLUSIONS OF LAW

1. Respondent’s refusal to accept Complainant's withdrawal of her resignation was
contrary to rule or law.

2. Complainant is entitled to an award of attorney fees and costs incurred in pursuing
this appeal after March 2, 2015.

ORDER

Respondent’s action is reversed and the termination of Complainant's employment is
rescinded. Complainant shall be reinstated with full back pay and statutory interest on that pay,
minus any income she earned from the date of the termination of her employment to the date of
her reinstatement. Complainant shall also be made whole for all lost benefits, and shall be
reimbursed for attorney fees and costs she incurred in pursuing her appeal after the March 2,
2015 receipt of ALJ DeForest's Order Denying Respondent’s Motion for Summary Judgment.



Dated this 22nd day gﬂ/\
of November, 2016.

Susah J. Tyburski, Admiristrative Law Judge
State Personnel Board

1525 Sherman St., 4™ Floor

Denver, CO 80203
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NOTICE OF APPEAL RIGHTS

EACH PARTY HAS THE FOLLOWING RIGHTS

1. To abide by the decision of the Administrative Law Judge ("ALJ").

2. To appeal the decision of the ALJ to the State Personnel Board ("Board"). To appeal the
decision of the ALJ, a party must file a designation of record with the Board within twenty (20)
calendar days of the date the decision of the ALJ is mailed to the parties. Section 24-4-
105(15), C.R.S. Additionally, a written notice of appeal must be filed with the State Personnel
Board within thirty (30} calendar days after the decision of the ALJ is mailed to the parties.
Section 24-4-105(14)(a)(ll) and 24-50-125.4(4) C.R.S. and Board Rule 8-62, 4 CCR 801.
The appeal must describe, in detail, the basis for the appeal, the specific findings of fact
and/or conclusions of law that the party alleges to be improper and the remedy being sought.
Board Rule 8-65, 4 CCR 801. Both the designation of record and the notice of appeal must
be received by the Board no later than the applicable twenty (20) or thirty (30} calendar day
deadline referred to above. Vendetti v. University of Southern Colorado, 793 P.2d 657 (Colo.
App. 1990); Sections 24-4-105(14) and {15), C.R.S.); Board Rules 8-62 and 8-63, 4 CCR
801.

3. The parties are hereby advised that this constitutes the Board's motion, pursuant to Section
24-4-105(14)(a)(ll), C.R.5., to review this Initial Decision regardless of whether the parties file
exceptions.

RECORD ON APPEAL

The cost to prepare the electronic record on appeal in this case is $5.00. This amount does not include
the cost of a transcript, which must be paid by the party that files the appeal. That pary may pay the
preparation fee either by check or, in the case of a governmental entity, documentary proof that actual
payment already has been made to the Board through COFRS. A party that is financially unable to pay
the preparation fee may file a motion for waiver of the fee. That motion must include information showing
that the party is indigent or explaining why the party is financially unable to pay the fee.

Any party wishing to have a transcript made part of the record is responsible for having the transcript
prepared. Board Rule 8-64, 4 CCR BO1. To be certified as part of the record, an original transcript must
be prepared by a disinterested, recognized transcriber and filed with the Board within 59 days of the date
of the designation of record. For additional information contact the State Personnel Board office at {303)
866-3300.

BRIEFS ON APPEAL

When the Certificate of Record of Hearing Proceedings is mailed to the parties, signifying the Board's
certification of the record, the parties will be notified of the briefing schedule and the due dates of the
opening, answer and reply briefs and other details regarding the filing of the briefs, as set forth in Board
Rule 8-66, 4 CCR B01.

ORAL ARGUMENT ON APPEAL

A request for oral argument must be filed with the Board on or before the date a party's brief is due. Board
Rule 8-70, 4 CCR 801. Requests for oral argument are seldom granted.

PETITION FOR RECONSIDERATION

A petition for reconsideration of the decision of the ALJ must be filed within 5 calendar days after receipt
of the decision of the ALJ. The petition for reconsideration must allege an oversight or misapprehension
by the ALJ. The filing of a petition for reconsideration does not extend the thirty-calendar day deadline,
described above, for filing a notice of appeal of the ALJ's decision. Board Rule 8-60, 4 CCR B01.
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